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Since the law and society movement in the 1960s, the sociology of law in the United
States has been dominated by a power/inequality approach. Based on a sociological
distinction between the forms and substances of law, this article outlines a “powerless”
approach to the sociology of law as a theoretical alternative to the mainstream power/
inequality approach. Following Simmel and the Chicago School of sociology, this new
approach analyzes the legal system not by its power relations and patterns of inequality,
but by its social forms, or the structures and processes that constitute the legal system’s
spatial outlook and temporality. Taking a radical stance on power, this article is not only
a retrospective call for social theory in law and society research, but also a progressive
effort to move beyond US-centric sociolegal scholarship and to develop new social science
tools that explain a larger variety of legal phenomena across the world.

INTRODUCTION

Power is pervasive in the legal system. So is it in law and society research. Since the
beginning of the law and society movement in the United States in the 1960s (Friedman
1986), power and inequality have been at the heart of this research enterprise. The rise
of neo-Marxian and critical perspectives in the 1970s to 1980s further strengthened the
attention on legal ideology, domination, and resistance in the field. Sociolegal research-
ers question unequal access to justice in dispute resolution (Galanter 1974; Feeley [1979]
1992; Kritzer and Silbey 2003), investigate gender and racial inequalities in the legal
profession (Hagan and Kay 1995; Wilkins and Gulati 1996, 1998; Reichman and Sterling
2004), explore the hegemony and ideology in legal consciousness (Merry 1990; Ewick
and Silbey 1998; Silbey 2005), trace the mobilization of rights in workplaces and social
movements (Scheingold [1974] 2004; McCann 1994; Sarat and Scheingold 1998;
Albiston 2010), and so on. In all those subfields of law and society research, a persistent
skepticism of “law on the books” is often associated with a strong emphasis on unequal
justice and the power dynamics of “bargaining in the shadow of the law” (Mnookin and
Kornhauser 1979, 950; Erlanger, Chambliss, and Melli 1987).
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Yet this enduring focus on power and inequality overshadows a risky fact. As the
scholarly trajectory of “law and society” moves from social science disciplines toward a
more or less autonomous interdisciplinary field, it has gradually drifted away from its
central theoretical foundations, mostly notably in social theory, and become a large
agglomeration of empirical studies with a thin theoretical core. In his review essay on
the law and society movement in 1986, Lawrence M. Friedman already issued a warning
on this atheoretical orientation:

Law and economics offers hard science; CLS [critical legal studies] offers high
culture and the joy of trashing. The law and society movement seems to have
nothing to sell but a kind of autumnal skepticism. The central message seems to be:
It all depends. Grand theories do appear from time to time, but they have no
survival power; they are nibbled to death by case studies. There is no central core.
(Friedman 1986, 779)

Three decades later, this comment remains a strong self-critique for sociolegal
scholars. The stagnation in theoretical development is accompanied by a practical
crisis: while the Law & Society Association’s annual meetings have drawn an increas-
ingly large number of participants internationally, in both US law schools and social
science disciplines law and society research has been struggling to maintain its status,
especially after the recent retirements of many founding members of the field (Edelman
2013).

What is the future of law and society? Does the field still have, or need, a
theoretical canon? What are the possible new approaches for studying law in action?
Not surprisingly, these important and challenging questions have been raised frequently
in recent conferences and informal exchanges among sociolegal researchers (Edelman
2013; Seron, Coutin, and Meeusen 2013). In this article, I critically review the domi-
nant “power/inequality” approach in law and society research and then outline a
“powerless” approach as a theoretical alternative to it. I argue that the sociology of law,
as the intellectual core of the law and society movement, should reflect on its critical
turn in the 1970s to 1980s and resituate itself in classical and contemporary social
theories, particularly those theories concerning social structures and social processes.
This is not only a retrospective call for social theory in law and society research, but also
a progressive effort to move beyond US-centric sociolegal scholarship and to develop
new social science tools that explain a larger variety of legal phenomena across the
world.

Since Max Weber’s classic typology of legal thought, sociologists of law have long
recognized that modern legal systems have a certain degree of formal rationality (Weber
1978, 654–58). Yet the power/inequality approach directs most of its attention to the
substantive aspect of law, that is, the prevailing notions of justice and equality in society
as well as the patterns of domination and resistance associated with them. The power-
less approach to the sociology of law that I seek to develop here focuses instead on the
formal aspect of law, that is, the shape of the legal system and the social structures and
processes that constitute its spatial and temporal dimensions. The powerless metaphor
is not to suggest that this alternative approach pays no attention to power whatsoever,
but to emphasize that power needs to be situated in these formal dimensions of law in
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order to understand its structural and processual limits. In other words, I am taking a
radical stance on power in this article mainly for the sake of theoretical contrast, but it
is important to recognize that these two approaches are not incompatible, but comple-
mentary for achieving a comprehensive and integrated sociological understanding of
the legal system.

In the rest of the article, I first trace the rise of the power/inequality approach in
law and society scholarship and then proceed to discuss two related components of the
powerless approach, namely, law as social structure and law as social process. For
analytical purposes, I revisit a number of classic law and society studies to illustrate the
distinction between the forms and substances of law as well as the various ways in which
law’s social forms can be studied, with or without the combination of power/inequality.
My goal is not to develop a full-fledged theoretical framework in this exploratory article,
but to offer some preliminary thoughts on the potential of such a powerless approach for
future law and society research.

THE RISE OF THE POWER/INEQUALITY APPROACH

To a large extent, the US law and society movement in the 1960s constitutes the
origin of contemporary sociolegal scholarship. This movement, with both legal scholars
and social scientists as key participants, began without a clear theoretical agenda. Legal
realism (Pound 1931, 1942; Fisher, Horwitz, and Reed 1993), which demystifies nor-
mative beliefs about legal institutions, is often regarded as the movement’s intellectual
predecessor (Schlegel 1995; Silbey 2002; Skolnick 2012). Its main legacy was to chal-
lenge lawyers’ formalistic visions of law and to use methods of behavioral sciences to
study law and address social problems. Or, as Friedman puts it, the law and society
movement was “a science (or a would-be science) about something thoroughly nonsci-
entific” (Friedman 1986, 766). Except for the common recognition of the gap between
“law on the books” and “law in action,” there was no consensus on what this “would-be
science” should look like, theoretically or methodologically. Many research projects
were directed toward issues of policy concerns, such as law and development (Trubek
and Galanter 1974; Merryman 1977) or access to justice (Cappelletti and Garth 1978;
Rhode 2004). Early law and society projects were actively supported by generous grants
from the Russell Sage Foundation, which “sought to explore ways in which the legal
profession might, or might not, provide leadership for progressive social change” (Silbey
2002, 861). Not surprisingly, inequality and social justice became the central themes of
this movement (Galanter 1974; Scheingold [1974] 2004; Auerbach 1976).

Although the law and society movement was the intellectual product of a pro-
gressive era, the theoretical foundations of the power/inequality approach in the soci-
ology of law can be traced back to classical social theory. Max Weber’s sociology of law,
for instance, stems from his broader theoretical framework on power and domination.
Weber argues that power must be legitimized to become authority, and rational-legal
authority, as one of the three major types of legitimate domination, is the most common
way of legitimizing power in modern society (Weber 1978, 215). In Marxian social
theory, law is even more prominently associated with the domination of the ruling class.
It is often characterized as a hegemonic social structure that reflects the economic base
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and reinforces bourgeois ideology in capitalist society (Cain 1974; Turk 1976; Stone
1985), though some neo-Marxian theories also argue for the relative autonomy of the
law (Balbus 1977). Resistance to state law, accordingly, contributes to the formation of
class consciousness against the dominant bourgeoisie.

Both the Marxian and Weberian perspectives have been influential on law and
society research in the United States (Silbey 1985). Weber’s sociology of law is inter-
preted as a core theoretical foundation for the law and development literature (Trubek
1972; Ewing 1987; Feldman 1991) and his writings on social closure lead to the market
control theory of the legal profession (Larson 1977; Abel 1988, 1989). Through a
detour to neoinstitutionalism in organizational analysis (Powell and DiMaggio 1991),
Weber’s iron cage metaphor is embedded in the concept of legal endogeneity for
describing the construction of legal rational myths by courts and organizations
(Suchman and Edelman 1996; Edelman, Uggen, and Erlanger 1999). Meanwhile, the
rise of neo-Marxian theories in the 1970s provided a strong basis for the emergence of
various types of critical theories on law in the next two decades, particularly those
focusing on gender, racial, and class inequalities (Chambliss and Seidman 1971; Collins
1982; Trubek 1984; Trubek and Esser 1989; Weisberg 1993; Harris 1994; Crenshaw
1995).

Besides Weber and Marx, another influential social theorist in the formation of the
power/inequality approach is Michel Foucault. Foucault’s unique understanding of
power is groundbreaking because it is not the coercive power exercised on one social
group by another, but a relational and pervasive force that shapes our thoughts and
behavior (Foucault 1980). Legal and other social institutions in modern society, accord-
ingly, become disciplinary sites for the normalization of panoptic surveillance and the
construction of docile bodies (Foucault [1975] 1977). This postmodern perspective,
together with the neo-Marxian perspective, led to a powerful theoretical move in
sociolegal scholarship in the 1970s to 1980s, namely, the rise of critical legal studies
(CLS) and the formation of the Amherst School.

In its early years, CLS was mostly an intellectual movement in British and Ameri-
can legal academia (Trubek 1984). Its critical interpretations of legal texts present a
fundamental challenge to the liberal legalist tradition and its focus on ideology and legal
consciousness has a close affinity with the neo-Marxian perspective, embodied in the
wide use of concepts such as hegemonic consciousness and reification (Gramsci 1971;
Lukács 1971). Although CLS has many representatives in law and society research
(Abel 1980; Gordon 1984; Trubek 1984), it was the Amherst Seminar on Legal
Ideology and Legal Process in the 1980s that most explicitly connected CLS with
sociolegal studies (Mather and Yngvesson 1980–1981; Silbey 1985; Silbey and Sarat
1987; Merry 1990). The Amherst scholars break away from the instrumental approach
in the earlier gap studies, which often shares liberal legal ideology and centers on the
effectiveness of law in action (Trubek and Esser 1989; Gould and Barclay 2012).
Instead, they seek to reconstruct the sociology of law as an interpretive cultural
approach that conceives law as an emergent social structure from everyday life. It
embodies hegemony and ideology in society and contains both elements of domination
and seeds of resistance (Merry 1990; Silbey 2005).

The Amherst tradition is not the only sociolegal perspective that puts power and
inequality at the heart of scholarship. Marc Galanter’s (1974) path-breaking essay on
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the advantages of repeat players in litigation, for example, establishes an enduring
theme for understanding inequality in the legal process. Indeed, much of the law and
society scholarship begins with the assumption that “law is not free” (Macaulay 1984,
152) and emphasizes the costs and barriers in using the legal system. Nevertheless, by
situating their scholarship in the critical theories of Marx, Foucault, and CLS, the
Amherst scholars generated a cultural turn in law and society research and provided a
clear and solid theoretical foundation for the power/inequality approach. Together with
other sociolegal scholars, they built a key bridge between critical social theory and
empirical research on law.

Since the 1990s, the power/inequality approach has proliferated in various areas of
sociolegal scholarship. Empirically, it has been strengthened by the scholarly and policy
concerns of gender, racial, and class inequalities in the United States. Struggles for
equal employment opportunity and affirmative action, for instance, have become a
popular topic in the literature (Burstein 1991; Edelman, Erlanger, and Lande 1993;
McCann 1994; Albiston 2010). Galanter’s (1974) essay has also generated many later
studies on the advantages of the “haves” in litigation in various institutional and social
contexts (Kritzer and Silbey 2003; Conti 2010). Meanwhile, the legal consciousness
scholarship has been extended from ethnographies in New England to a global enter-
prise for understanding legal hegemony and resistance (Merry 2000, 2006; Nielsen
2000; Silbey 2005). Research on the legal profession, at least the North American part
of it, has also put gender and racial inequalities at its center (Hagan and Kay 1995;
Wilkins and Gulati 1996, 1998; Reichman and Sterling 2004; Heinz et al. 2005; Kay
and Gorman 2008).

The dominance of the power/inequality approach leads to several consequences for
law and society as an academic field. First, it gives much of the scholarship a strong
ideological orientation of being progressive and critical. The almost uncontested pres-
ence of power and inequality in the literature has become not only an effective means
for contemporary sociolegal researchers to dismantle the dominant ideology in legal
academia, but also a continuous constraint for them to explore alternative ways of doing
law and society research. To some extent, becoming a law and society scholar implies a
departure from the liberal conceptions of law and a conversion to a more or less critical
perspective.

Second, underneath the ideological radicalization is the gradual reduction of the
field’s theoretical core. As law and society grows interdisciplinary, research has become
increasingly topic driven, centering on empirical issues rather than theoretical debates
(Edelman 2013). As Richard L. Abel recently observes, during 1996–2009 the approxi-
mately 300 articles published in the Law & Society Review “identified little pure theory”
(Abel 2010, 11). This is in sharp contrast to the 1970s to 1980s, when theoretical
formulations and interpretations constituted much of the law and society scholarship. Is
it because sociolegal theories have matured to the extent that no further advancement
is necessary? Or is it because law and society scholars are lost in the interdisciplinary
ocean and do not make as much effort to situate their empirical work in political,
sociological, or anthropological theories as before? Or, relatedly, is it because the social
science disciplines themselves have become less interested in theory? In my view, the
second and third possibilities are more plausible and the dominance of the power/
inequality approach has strengthened this atheoretical orientation by limiting the scope
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of “the sociolegal imagination,” to borrow C. Wright Mills’s (1959) classic term in
describing the problem of sociology half a century ago.

Lastly, the power/inequality approach is, to a large extent, a historical product of
the progressive intellectual movements in the United States from legal realism to CLS
and it still fits much of the research and policy agendas in contemporary US law and
society. However, this approach does not necessarily provide the most effective analyti-
cal tools for studying legal systems in other social contexts. For example, while gender
and racial inequalities have been an enduring theme in understanding US society and
its legal system since the civil rights movement, in many other countries the legal
discourses are more concerned with development, human rights, institutional trans-
plants, judicial reforms, religious and ethnic conflicts, and so on (Miyazawa 2001;
García-Villegas 2006; Couso, Huneeus, and Sieder 2010; Atuahene 2011). Needless to
say, critical sociolegal scholarship that adopts the power/inequality approach widely
exists in non-US contexts (Zhu 1995; Santos 2002; Comaroff and Comaroff 2006), but
it has never achieved the same level of dominance as in the United States. Even when
US law and society scholars go abroad to study law in action in other societies, their
perspectives often shift to reflect the nature of those social contexts (Galanter 1989;
Trubek et al. 1994; Ginsburg and Moustafa 2008; Hagan and Rymond-Richmond
2009), yet the theoretical canon of law and society research seems to be based predomi-
nantly on US scholarship (Seron, Coutin, and Meeusen 2013).

Therefore, to advance law and society scholarship further in the twenty-first
century requires a reflection on its theoretical foundations, particularly the alternative
perspectives on law in action overshadowed by the power/inequality approach. I argue
that this reflection should start from classical social theory, particularly Max Weber’s
distinction between formal and substantive law and Georg Simmel’s writings on social
forms. The next section outlines the fundamental assumptions of this powerless
approach.

THE FORMS AND SUBSTANCES OF LAW:
A SOCIOLOGICAL DISTINCTION

When social scientists observe a legal system from the outside, what do they see?
Depending on the researchers’ disciplinary backgrounds and theoretical tastes, vastly
different things can be discovered. For sociologists at least, law can be seen as substances
such as power, capital, norms, and sanctions, or as forms such as structures, processes,
space, and temporality. While the power/inequality approach devotes its attention
almost exclusively to the substantive aspects of law, the powerless approach focuses on
its formal aspects.

The concepts of form and substance used in this article originate primarily from
Weber’s (1978) well-known definitions of formal and substantive law in his typology of
legal thought. The substances of law refer to the individual actions and institutional
patterns related to normative ideals of law such as liberty, justice, and equality.
Examples of such substantive actions and patterns include advantages of repeat players
in litigation (Galanter 1974), political lawyering for basic legal freedoms (Halliday and
Karpik 1997), legal mobilization in the workplace (McCann 1994), and social con-
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struction of legal consciousness (Ewick and Silbey 1998). The forms of law, in contrast,
refer to the social structures and social processes that constitute the spatial outlook and
temporality of the legal system. The dispute pyramid (Felstiner, Abel, and Sarat
1980–1981; Miller and Sarat 1980–1981), two hemispheres of the bar (Heinz and
Laumann 1982), recursivity of legal change (Halliday and Carruthers 2007), and spatial
mobility of law practitioners (Liu, Liang, and Michelson 2014) are all good examples of
such social forms of law.

To some extent, my distinction between the forms and substances of law parallels
the theoretical opposition between legal formalism and legal realism in jurisprudence
(Kennedy 1976; Weinrib 1988; Posner 1990), but there are important differences. The
formalism/realism opposition is primarily about the sources of rules and legal
reasoning—as Richard A. Posner puts it, “form referring to what is internal to law,
substance to the world outside of law” (Posner 1990, 40). The fundamental difference
between formalism and realism, accordingly, is whether or not law is “internally coher-
ent” and “can in any significant sense be differentiated from politics” (Weinrib 1988,
951). In contrast, the forms and substances of law in the sociological sense are both
external to the legal system and in opposition to “law on the books.” Forms constitute
the spatial and temporal shape of the legal system, while substances fill this shape with
power relations. Neither is concerned with the content of legal rules or the logic of legal
reasoning.

Every legal system has its forms and substances—they are complementary in
defining the social characteristics of law. However, it is important to note that the
forms of law can be analyzed separately from its substances. This point can be illus-
trated by a revisit to Felstiner, Abel, and Sarat’s (1980–1981) classic essay on the
emergence and transformation of disputes. In the first part of that essay, the authors
trace the process of social construction from unperceived injurious experience
(unPIE) to perceived injurious experience (PIE) to grievance and, eventually, to
dispute—the three key mechanisms in this process are labeled “naming, blaming,
claiming.” Then they proceed to discuss the subjects and agents of transformation
(parties, choice of mechanisms, ideology, reference groups, etc.), all of which can
potentially influence the likelihood that a PIE would become a dispute. Applying the
form/substance distinction to this study, it is evident that the first part of that essay
presents a processual social form (i.e., naming, blaming, claiming), whereas the
second part fills in this form with substances. The two parts are complementary in
explaining the social construction of disputes but they are conceptualized and ana-
lyzed separately, though still in the same essay.

Social forms like the naming-blaming-claiming process widely exist in law and
society scholarship, but they are largely overshadowed by the substantive concerns of
rights, inequalities, and injustice. The powerless approach proposed in this article is an
effort to bring social forms to the forefront of sociolegal studies. Constructing this new
approach naturally leads us back to Georg Simmel’s (1950, 1971) sociological theory as
a starting point. Simmel’s vision of formal sociology is the geometry of social sciences,
which focuses on the forms of social life and the social interaction that produces
them. These social forms can be as micro as dyads and triads or as macro as bureaucratic
hierarchies and global networks. The Simmelian tradition, though not as prominent
as its Marxian, Durkheimian, or Weberian counterparts, remains influential in
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contemporary social theory (Levine, Carter, and Gorman 1976; Levine 1989, 1991;
Martin 2009) and subfields of sociology such as social psychology (Schwartz 1967; Hogg
and Abrams 1998), urban sociology (Park and Burgess [1921] 1969; Park, Burgess, and
McKenzie 1967), and social network analysis (Granovetter 1973; Emirbayer and
Goodwin 1994; Portes 1998). In law and society research, however, with the exception
of Donald Black’s (1976) behavioral theory of law, few explicit efforts have been made
to utilize Simmel’s unique sociological perspective in analyzing law in action.

What are the social forms in the legal system? This is the first question to be asked
in a Simmelian inquiry on the sociology of law. There are two basic types of social forms:
one is structural and the other is processual. The structural forms of law are relatively
institutionalized social structures, such as the administrative hierarchy of the judiciary,
the hemispheres of the bar, or the ranking order of law schools. The processual forms of
law are dynamic patterns of interaction, such as the tournament of law firm growth, the
recursivity of legal change, or the spatial mobility of law practitioners. Structure and
process are arguably related, but the relationship between them is a perennial chicken-
and-egg problem in social theory. Structural functionalists emphasize the structural
constraints on social action (Parsons 1937, 1951; Luhmann [1984] 1995), whereas
symbolic interactionists demonstrate how social structures are produced by interaction
(Goffman 1959, 1974; Blumer 1969). In the next two sections of the article, I discuss a
number of existing theoretical perspectives and empirical studies associated with the
structural and processual forms of law, as well as the potential of developing a powerless
approach from some of them.

Skeptics of the powerless approach might raise a reasonable doubt: Can these
social forms exist independently of substances, particularly power and inequality in the
legal system? If not, then how can this approach be called a powerless one? My answer
to this question is as follows: the social forms of law must exist simultaneously with law’s
substances, such as power relations and patterns of inequality, but they cannot be
reduced to merely functions or consequences of those substances. The formal shape of
the legal system not only has a certain degree of autonomy from its substances, but also
exercises structural and processual constraints on the system’s power dynamics. The
problem with the power/inequality approach is precisely that it makes too salient the
legal system’s substances to the extent that it often takes for granted the formal
structures and processes in which those substances are embedded. The powerless
approach fully acknowledges the importance of power relations for studying law in
action, but it aims at understanding the legal system by finding the persistent structural
and processual forms of law that transcend the particularistic and critical orientations in
contemporary law and society research.

LAW AS SOCIAL STRUCTURE: FROM FUNCTIONALISM TO
SPATIAL ANALYSIS

To argue that law is a social structure is hardly an exciting idea for sociolegal
scholars. Ever since Durkheim ([1893] 1984) and Parsons (1937, 1951), structural
functionalism has been a major theoretical paradigm in many areas of sociology, includ-
ing the sociology of law. Few law and society textbooks fail to mention it in the text.

LAW & SOCIAL INQUIRY88 LAW & SOCIAL INQUIRY



Nonetheless, with the notable exception of Heinz and Laumann’s (1982) structural
analysis of the Chicago bar, empirical studies explicitly following structural function-
alism are scarce in the contemporary law and society literature.

In spite of the wide recognition of its theoretical value, why is structural function-
alism so unpopular in empirical sociolegal research? A historical reason is perhaps that
its conservative ideological orientation is not appealing to the progressive members of
the law and society movement in the United States. Indeed, the rise of neo-Marxian
and critical theories in the 1970s was an intellectual rebellion against the dominance of
the Parsonian functional approach in social sciences in the 1950s to 1960s. Yet a less
prominent but equally important reason is that the central objects of study in structural
functionalism are the social forms of law, not law’s substances. While the US law and
society movement has focused on the power dynamics of law in action, it has largely
taken for granted the structural forms of the legal system itself. In his book Law as a
Social System, Niklas Luhmann (2004), a leading European functional theorist, offers a
harsh but insightful critique on this ignorance of law’s social structure as an object of
sociolegal inquiry:

Sociologists observe the law from outside and lawyers observe the law from inside.
Sociologists are only bound by their own system that, for instance, might demand
that they conduct “empirical research”. Lawyers, likewise, are only bound by their
system; the system here, however, is the legal system itself. A sociological theory of
law, therefore, would lead to an external description of the legal system. However,
such a theory would only be an adequate theory if it described the system as a
system that describes itself (and this has, as yet, rarely been tried in the sociology
of law). . . . So far, however, in this exercise, only problematic formulae have been
advanced, such as “law and society”, which formulae promote the misconception
that the law could exist outside society. (Luhmann 2004, 59)

Luhmann’s vision of the sociology of law is fundamentally different from the US
law and society movement. He emphasizes the importance of describing the legal system
as a system that describes itself, or what he calls an autopoietic system in his general
social theory (Luhmann [1984] 1995). It is not a system that takes in raw materials from
the environment to create a new structure, which is different from the system itself, but
a system organized as a network of processes that produce its own components, their
positions, and the boundaries between system and environment. As an autopoietic
system, the legal system is operatively closed but cognitively open. Through mecha-
nisms such as functional specification, binary coding, and programming, law becomes a
“historical machine in the sense that each autopoietic operation changes the system,
changes the state of the machine, and so creates changed conditions for all further
operations” (Luhmann 2004, 91).

Luhmann’s theory is a rare effort by a social theorist to explain the legal system’s
structural forms systematically. To many law and society scholars, however, it seems
excessively abstract. Luhmann excludes not only power and inequality from his theo-
retical framework, but also actors and social action. The “historical machine” of law
functions by itself without any human agency, which seems surreal from an empirical
standpoint. This extreme position on human agency makes Luhmann’s social system
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theory hard to operationalize in empirical research. Similar orientations are also found
in the work of other German functional theorists such as Gunther Teubner (1983,
1993).

But it would be erroneous to make a general statement that structural functional-
ism is incompatible with empirical sociolegal research. In fact, one of the most
acclaimed law and society studies, Chicago Lawyers (Heinz and Laumann 1982), explic-
itly adopts a Parsonian functional approach in analyzing the social structure of the
Chicago bar. By contrasting the two hemispheres of the bar and explaining this struc-
tural division by client types (i.e., corporate clients vs. personal clients), Heinz and
Laumann demonstrate that the legal profession is structurally differentiated according
to its functions in the broader social structure.

Is Heinz and Laumann’s structural-functional approach a powerless one? Arguably,
the two-hemisphere thesis is about the structural inequality of the bar and the legal
profession’s power deference to its clients. Nevertheless, their approach to the legal
system is notably different from the power/inequality approach outlined above. Instead
of studying substantive problems in the legal profession such as unequal justice
(Auerbach 1976) or gender discrimination (Kay and Gorman 2008), it aims at describ-
ing the basic structural forms of the legal profession through a social network analysis.
In this sense, it belongs to the powerless approach that focuses on the social forms of
law. It is a great example of how a study on social forms can have important implications
for understanding power and inequality within the profession. In the Chicago Lawyers
II study two decades later (Heinz et al. 2005), however, this formal tendency is mixed
with substantive concerns such as income, gender and racial inequalities, career pat-
terns, and job satisfaction. As a result, the Urban Lawyers book becomes an encyclo-
pedia of the US legal profession, but its theoretical orientation also shifts to a more
eclectic position from the previous study.

Structural functionalism is not the only social theory available for understanding
the structural forms of law. The legal system can be conceptualized as a functional
machine without human agency, but it can also be seen as a social space. A good
example of this spatial perspective is Pierre Bourdieu’s field theory (Bourdieu 1987,
[1992] 1996; Bourdieu and Wacquant 1992). The Bourdieusian field is both a force field
and a playing field for individual actors in it (Gorski 2013). On the one hand, actors are
constrained by their habitus, or systems of dispositions, which are the product of their
structural positions and life experiences in the field; on the other hand, based on their
habitus, actors can also utilize various types of capital to achieve more dominant
positions and higher status in the field. The primary form of interaction in the field is
power struggles, which produce dominance and subordination between actors. In other
words, structure, agency, and power are closely intertwined in defining the Bourdieusian
field.

In the sociology of law, Yves Dezalay is perhaps the strongest proponent of
Bourdieu’s social theory. In an early study on the globalization of the corporate law
market, Dezalay and his coauthors apply the concept of field to explain the structural
integration within the European, North American, and Asian legal services markets
(Trubek et al. 1994). Dezalay and Garth’s (1996, 2002, 2010) seminal studies on
international commercial arbitration as well as legal elites in Latin America and Asia
also explicitly adopt the Bourdieusian approach, making extensive uses of Bourdieu’s
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highly flexible concept of capital. In a recent review article, Dezalay and Madsen (2012,
433) call for a Bourdieusian “reflexive sociology of law” as a potential future approach
for law and society research.

Dezalay and Garth’s application of Bourdieu’s social theory, particularly in the two
more recent books (Dezalay and Garth 2002, 2010), has a tendency of overemphasizing
human agency and minimizing the field’s structural constraints on individual actors. In
their analyses, the force field of law is not as important as the playing field, or actors’
utilization of legal and social capital in achieving economic and political status. Stories
of the legal elite in various countries are told without being connected to the structural
constraints of the juridical field (Bourdieu 1987). Although such a structural map of the
field is outlined in their earlier study on international commercial arbitration (Dezalay
and Garth 1996), a full-fledged Bourdieusian spatial analysis of the legal system remains
a work in progress.

The brief discussion on field theory illustrates an important point, that is, the forms
and substances of law are complementary and they can be fully integrated into the same
theoretical framework. Power and structure are the flesh and bones in the Bourdieusian
field, not only coexisting but also inseparable from each other. Accordingly, field theory
is a structural theory about social space, but it is not a powerless theory.

What if we take a more radical step from Bourdieu and develop a spatial theory of
law that focuses on social forms and separates power from them? In existing sociolegal
scholarship, Donald Black’s (1976, 1993, 2002) behavioral theory of law most closely
resembles this approach. Black argues that law varies with its location and direction in
multiple dimensions of the social space, including vertical, horizontal, cultural, corpo-
rate, and normative elements. Nevertheless, his insistence on doing “pure sociology”
(Black 2000, 343) leaves no room for actors or interaction in the theory. As a result, the
behavioral theory of law becomes a social geometry mainly concerned with the mea-
surement of social distance, such as his proposition that “law is a curvilinear function of
relational distance” (Black 1976, 40–46).

The powerless approach that I propose here is also orientated toward a spatial
theory of law, but it is a social space with actors, locations, and social interaction. To
develop such a theory, I draw insights from human ecology of the Chicago School of
sociology (Park and Burgess [1921] 1969; Park, Burgess, and McKenzie 1967; McKenzie
1968; Abbott 1999, 2005). Ecological theory and field theory have much in common in
their approaches to social space, but they differ significantly in terms of power. In the
most abstract sense, both theories define social space by actors and locations (or
“agents” and “positions” in Bourdieu’s vocabulary), as well as by the relations that
associate them (Bourdieu and Wacquant 1992, 97–99; Abbott 2005, 248). A social
space is different from a Parsonian social system (Parsons 1951) because actors in the
social space are not constrained by their functions and roles, but by their locations.

Human ecology conceptualizes society as an ecological system in which actors
interact with one another and shape their environment through interaction. Following
Simmel (1971), Park and Burgess propose interaction as “the fundamental social
process” (Park and Burgess [1921] 1969, 280) for both persons and groups. Like field
theory, ecological theory characterizes “a social structure that is less unified than a
machine or an organism, but that is considerably more unified than is a social world
made up of the autonomous, atomic beings of classical liberalism or the probabilistically
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interacting rational actors of microeconomics” (Abbott 2005, 248). The fundamental
difference between the two theories, however, is that ecology is not a power model, but
an equilibrating model that proposes that the competitive and equilibrating forces
prevail regardless of how powerful individual actors may be (Abbott 1988, 135).

The application of ecological theory in sociolegal research begins with Andrew
Abbott’s (1986) historical analysis of the interprofessional competition among law-
related professions in England and the United States. Using the concept of “jurisdic-
tional conflict” (Abbott 1986, 187), Abbott argues that legal professions develop not
autonomously, but by turf battles with one another and with other professions. In The
System of Professions, Abbott (1988) further develops this interactional perspective into
an ecological theory of professions in which professions claim jurisdictions in the social
space of work based on their knowledge and expertise. In comparison to the
Bourdieusian juridical field, the system of professions is not a space of power and
domination, but an interactional space for actors to compete with one another and
constitute various jurisdictional settlements.

At the heart of this theory is the social construction of jurisdictional boundaries
between professions. Although Abbott constructs a highly systematic theoretical frame-
work, the framework does not provide sufficient analytical tools for characterizing the
processual dynamics of professional turf battles. Following the same tradition and
adapting two general sociological concepts, my study on Chinese lawyers (Liu 2008,
2011, 2012) demonstrates how the structural fragmentation of the legal services market,
as an ecological system, is produced by the boundary work (Gieryn 1983; Lamont and
Molnár 2002) and exchange (Blau [1964] 1986; Emerson 1976) of legal professions and
their state regulatory agencies. In a recent article, this ecological perspective is further
developed into a processual theory of the legal profession (Liu 2013).

Ecology is essentially a powerless perspective. It seeks to understand the structures
of social space by examining the various social processes that produce these structures.
The Chicago School sociologists acknowledge the existence of power and inequality in
ecologies, but their primary concern is on social forms, such as jurisdictions of legal
professions (Abbott 1986) or patterns of exchange between lawyers and state officials
(Liu 2011). Following this tradition, the spatial theory of law that I envision in this
article takes a radical stance on power dynamics in the legal system. Unlike the
Bourdieusian juridical field, it does not emphasize power struggles among legal actors,
but focuses on locating legal and nonlegal actors in the social space of law and mea-
suring their social distances and processes of interaction.

Like the juridical field and the legal ecology, the social space of law has its actors
and locations. Regardless of variations in their names across societies and cultures, legal
actors usually include lawyers, judges, prosecutors, law enforcement officers, legislators,
legal scholars, and the like. Locations in the social space of law have two levels: niches
(Hannan and Freeman 1977, 1989; Hawley 1986) and jurisdictions (Abbott 1988).
Niches are the macrostructural sites where law in action takes place, such as the
legislature, judiciary, legal services market, or criminal justice system. Jurisdictions are
legal actors’ occupation of specific work locations in a given niche, such as lawyers’
jurisdiction of advocacy in the judicial niche or police officers’ jurisdiction of criminal
investigation in the criminal justice niche. The social structure of the legal system,
accordingly, is shaped by the ways legal actors are located in various niches and
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jurisdictions. Each actor may have multiple jurisdictions in the entire social space of
law, but in every given niche one actor occupies at most one specific jurisdiction. The
social distances between legal actors are constituted in the process of locating them in
niches and jurisdictions.

To make sense of this new conceptual framework for theorizing law as a social
space, it is helpful to compare it with another recently developed concept in the law
and society literature: the legal complex, defined as “a cluster of legal actors related
to each other in dynamic structures and constituted and reconstituted through a
variety of processes” (Karpik and Halliday 2011, 220). Although the definition of the
legal complex appears similar to the social space of law, it primarily aims at explaining
the collective action of legal professionals, not the social forms of the legal system.
The legal complex is “action oriented” and “oriented toward specific issues” (Karpik
and Halliday 2011, 221), whereas the spatial theory of law that I outline here pri-
marily aims at understanding the legal system’s formal shape by analyzing the struc-
tural configuration of its actors and locations. Actors in the legal complex are
clustered for the purpose of mobilization, but not necessarily located in niches with
specific jurisdictions.

The central problem for the social space of law, therefore, is how to locate legal
actors in different niches with their respective jurisdictions. It is important to note that
locations in this social space are not fixed preexisting positions, but are constantly being
constructed and reconstructed by the mobility and interaction of actors as well as
broader environmental forces. Jurisdictions in the legislative niche, for example, shift
according to the expertise of legal actors participating in the law-making process as well
as the political climate that drives legislative reforms (Halliday and Carruthers 2007;
Liu and Halliday 2009). In other words, the process of constructing the relations
between actors and locations “constitutes and delimits both actors and locations” (Abbott
2005, 248). To capture the full dynamics of how legal actors and their locations are
bundled together requires an inquiry into the social processes that produce the spatial
outlook of the legal system as well as the temporality of legal change. This inquiry leads
us to the next section of the article.

LAW AS SOCIAL PROCESS: FROM INTERACTION
TO TEMPORALITY

In the sociology of law, social structure has received more scholarly attention than
social process, both in theory and in empirical studies. Social theorists as different as
Luhmann and Bourdieu nevertheless share the assumption that the social structures of
law are fundamental to the operation of the legal system and they both generate and
constrain the processes of legal change (Bourdieu 1987; Luhmann 2004). Empirically,
structural analyses, with or without the combination of power, also prevail in the law
and society literature on lawyers, courts, and criminal justice (Galanter 1974; Heinz and
Laumann 1982; Trubek et al. 1983; Hagan 1989). The processual perspective, in
contrast, seems to have been mostly adopted in ethnographic studies at the micro level
(Merry 1990; Sarat and Felstiner 1995; Ewick and Silbey 1998). Little effort has been
made to explain how the social processes of law produce its macro social structures.
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How to study law as social process? There are at least three ways. The obvious
one is to study the processes of legal change (Chambliss 1979; Watson 1983; Halliday
and Carruthers 2007). The second way is to examine micro social interaction in the
workplaces of legal actors, such as lawyer-client interaction (Sarat and Felstiner
1995), dispute resolution in court (Merry 1990), or the office work of lawmakers
(Latour [2002] 2010). The most challenging but potentially fruitful way is to inves-
tigate how various social processes and their temporality produce the legal system’s
macro social structures. This third way remains undeveloped in the law and society
scholarship, but it would provide the crucial theoretical link between process and
structure, the two main types of social forms. The task of this section is twofold: first,
to critically review the two existing processual perspectives; second, to explore the
third perspective as a core component of the powerless approach and a complement
to the spatial theory of law proposed in the previous section.

Although it seems self-evident that legal change is a social process, not all
sociolegal theories on legal change are processual theories, that is, theories focusing on
the formal processes of change rather than its substantive causes or underlying driving
forces. Conflict theory, for instance, is a structural perspective that seeks to understand
legal change from the ideological contradictions and class struggles in the macro social
structure (Chambliss and Seidman 1971; Chambliss 1979). Similarly, legal anthropolo-
gists and historians often trace the shift of cultural norms beneath the transformation of
legal institutions (Friedman 1969; Moore 1973; Watson 1983). Despite their different
theoretical assumptions, these theories explain legal change by linking it to social
institutions with certain structural mechanisms or cultural practices. The underlying
theoretical orientation is to understand legal change by finding the substantive driving
forces behind it, causally or narratively.

In contrast to this substantive orientation, another set of theories explains legal
change by tracing its formal social processes. A good example is the “Great Man
model” (Dicey 1905, 17–47; Macaulay, Friedman, and Mertz 2007, 186), which argues
that legal change often originates from the idea of an individual and then is gradually
adopted by his followers, the public, and, eventually, legislators. In this model, there
is no substantive driving force (e.g., class struggles or cultural norms) as in the con-
flict or cultural theories, but only a social process that demonstrates the formal path
of legal change. A more recent example is recursivity theory (Halliday and Carruthers
2007; Halliday 2009; Liu and Halliday 2009), which analyzes legal change as a recur-
sive process characterized by indeterminacy, contradictions, diagnostic struggles, and
actor mismatch. These four characteristics are called “mechanisms” by the authors,
but they are essentially descriptive concepts that present the social forms of
recursivity.

It is curious why so few general theories have been formulated to study the social
forms of legal change. In the prolific literature on law and development (Trubek and
Galanter 1974; Merryman 1977; Tamanaha 1995; Garth 2002, 2003), for example,
substantive concerns about the causal link between legal institutions and economic
growth are prevalent, but little has been written on the formal social process by which
legal institutions emerge and transform. Even in recursivity theory, which most closely
resembles a formal theory in existing scholarship, three of the four mechanisms (inde-
terminacy, contradictions, and actor mismatch) are descriptions of the general
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characteristics of legal change—only diagnostic struggle is a dynamic concept that
describes a specific social process.

A more promising place to look for social process is the ethnographic studies that
examine interaction between actors in the legal system and beyond. In fact, the
Amherst scholars have always put legal process at the center of their approach to law in
everyday life, though their view of process is closely associated with power and ideology.
Sarat and Felstiner’s (1995) study of lawyer-client interaction in divorce lawyers’ offices
exemplifies this approach. Their ethnography clearly demonstrates how lawyers estab-
lish control over their clients by destroying the formal image of law, emphasizing their
local connections, and constructing the client as an acceptable self to the legal process.
Power is at the heart of this study, but often overlooked is the fact that the authors also
provide a processual framework for understanding how formal law, legal actors, and
laypersons interact in lawyers’ everyday practice. The two social processes identified in
this study, namely, the deconstruction of formal law and the reconstruction of the
client, can be observed in the everyday work of many types of lawyers across cultural
contexts (Nelson 1988; Flood 1991; Liu 2006; Michelson 2006) and they do not
necessarily reflect a particular ideological standpoint.

Similarly, for Sally Engle Merry’s (1990) classic study on lower court justice,
Getting Justice and Getting Even, much scholarly attention has been paid to her defini-
tion of legal consciousness and typology of discourses in dispute resolution, but the
social process by which “problems” are interpreted as “cases” that Merry (1990, 88–109)
closely analyzes in the book has largely been ignored by later studies. Like the naming,
blaming, and claiming framework (Felstiner, Abel, and Sarat 1980–1981) discussed
above, this social transformation from problems to cases is crucial for understanding the
judicial process in lower courts. By the same token, one could also analyze the inverse
transformation from cases to problems in the enforcement of judicial decisions (Gordon
2013). In most of their ethnographies, however, the Amherst scholars have devoted
more efforts to studying the power dynamics of legal process than to theorizing its social
forms.

The Amherst approach to legal process suggests that power and process can coexist
within the same theoretical framework, but an inherent weakness of this approach is
that it limits the scope of analysis to social interaction in micro-level sociolegal settings,
such as a lower court, a divorce lawyer’s office, or a residential community. Despite
Susan S. Silbey’s (2005) call for bridging the micro world of individuals and macro
theories of legal hegemony, legal ideology, and the rule of law, few empirical studies on
legal consciousness have made this micro-macro linkage. The problem, in my view, lies
precisely in the lack of analytical tools for characterizing the social processes by which
individuals’ legal consciousness both structures and is structured by legal hegemony and
ideology in society. Ewick and Silbey’s (1998) concept of legality, though theorized in
a sophisticated manner, is too abstract and static for this task.

How would the powerless approach theorize law as social process? As the central
concerns of this approach are on law’s social forms, two related tasks must be completed.
The first is to identify the social processes that have the capacity of bridging micro
interactions of legal and nonlegal actors and macro social structures of the legal system.
And the second is to explain the temporality of those social processes and their
structural effects.

Law’s Social Forms 1515Law’s Social Forms



For the first task, a good example from existing scholarship is Luhmann’s (2004,
173–210) concept of “binary coding,” which describes a coding scheme of the legal
system that provides a positive value (legal) and a negative value (illegal). Binary
coding is a micro process that can be found in the everyday work of legal actors, but it
is also a macro structural scheme by which the autopoietic system of law maintains its
boundaries. Another example from Luhmann’s (2004, 173–210) vocabulary is “pro-
gramming,” which creates rules on how the values “legal” and “illegal” are allocated and
what is right or wrong with respect to them. Both concepts are social processes inherent
and fundamental to the production of the legal system’s social structures.

The problem of these Luhmannian concepts, again, is that they describe the
operation of the legal system as if no actors exist in it. This structural-functional
orientation limits the capacity of system theory for explaining social action and inter-
action. Arguably, any social theory that emphasizes structure and process would limit
the role of agency to some extent, but it does not have to remove actors from its
conceptual framework as Luhmann does. If the legal system is conceptualized as a social
space consisting of mutually constitutive actors and locations, as outlined in the pre-
vious section, then its social processes must involve legal and nonlegal actors and focus
on locating these actors in particular niches and jurisdictions.

In the legislative niche, for instance, a key social process is diagnostic struggle
(Halliday and Carruthers 2007; Liu and Halliday 2009), by which various actors
holding different diagnoses of a problem (Abbott 1988) compete for legislative inputs
in the social production of statutory law. Whereas recursivity theory focuses on the
recursive nature of diagnostic struggles, it overlooks the fact that the structural con-
figuration of the legislative niche is also constituted by the settlement of jurisdictions in
the process of diagnostic struggles. Depending on the validity of their diagnoses and the
outcome of these struggles, actors settle into different jurisdictions in the niche. These
jurisdictions are not fixed, but constantly changing as legislative cycles proceed—a
marginal diagnosis in an earlier cycle may gain momentum in a later cycle as relevant
legislative actors expand the scope of their constituencies and political allies. The
structural outlook of legislature, such as the hollow core in US national policy making
(Heinz et al. 1993), is constituted as a result of such diagnostic struggles.

In comparison to the salience of diagnostic struggles in the legislative niche, the
shape of the judicial niche is produced by a more complex set of social processes. This
is because the social relations between actors and locations in litigation are more
heterogeneous than the social relations in lawmaking. In his classic essay “Why the
‘Haves’ Come out Ahead?” Marc Galanter (1974) argues that the legal system is
composed of four basic elements: rules, courts, lawyers, and parties. In this scheme,
courts are defined as “a set of institutional facilities” within which rules are applied to
specific cases, lawyers are “a body of persons with specialized skills” in rules and courts,
and parties are “persons or groups with claims they might make to the courts in
reference to the rules” (Galanter 1974, 96). Galanter’s scheme provides not only a basis
for his widely cited discussion on “repeat players” and “one-shotters” later in the essay,
but also a basic analytical framework for understanding the formal shape of the judicial
niche in the social space of law.

Following Galanter’s framework, social processes in the judicial niche can be
classified into three broad types of interaction: lawyer versus lawyer, party versus party,
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and lawyer versus party. Both lawyers and parties can be further disaggregated according
to case types and their division of labor. First, Galanter’s definition of lawyers is a broad
one that includes at least judges, attorneys, prosecutors, and other legal actors in
litigation. In some countries, lawyers (in the narrower sense) can be further distin-
guished into multiple groups based on a division of labor, such as barristers and solicitors
in England (Abel-Smith and Stevens 1967; Abel 1988), avocat and avoués in pre-1972
France (Karpik [1995] 1999), or bengoshi and judicial scriveners in Japan (Ota and
Rokumoto 1993). Second, parties in litigation also vary according to case types, such as
plaintiffs and defendants in civil cases, or victims and defendants in criminal cases. All
these heterogeneous categories of actors make social interaction in the judicial niche
extremely complex.

Yet this complex niche has its inherent social forms. The nature of litigation makes
its formal structure a classic Simmelian triad (Simmel 1950, 1971), in which the judge
serves the role of the arbitrator or mediator. In such a triadic dispute resolution structure
(Sweet 1999), at least three types of social processes can be observed, namely, competi-
tive cooperation, boundary work, and exchange. Competitive cooperation is a classic
Chicago School sociological concept that refers to the simultaneously competitive and
cooperative nature of human interaction (Park and Burgess [1921] 1969, 559). It can be
well applied to characterize the interaction between lawyers on both sides of the
litigation: lawyers compete for the attention of judges (and the jury, in some contexts)
in trial but they also need to cooperate with each other in order to resolve the dispute,
such as plea bargaining in criminal cases or mediation in civil cases (Maynard 1984;
Merry 1990; Mather, McEwen, and Maiman 2001). In those cases without legal counsel,
competitive cooperation can also be applied to describe the interaction between two lay
parties, though the processual dynamics in this situation are somewhat different.
Because lay parties do not share the same legal expertise, it is often more difficult for
them to cooperate than for two legal professionals.

The lawyer-party interaction is mainly characterized by boundary work, a social
process by which an actor defines its social boundaries vis-à-vis other actors (Gieryn
1983; Lamont and Molnár 2002; Liu 2013). As Sarat and Felstiner’s (1995) ethno-
graphic study demonstrates, in talking to their clients, lawyers often distinguish them-
selves from both the unpredictable and accident-prone court and the legally
inexperienced client. By doing so, they construct the social boundaries of their profes-
sional identity as insiders of the legal system, different from the court but well con-
nected to it. The judge-party interaction follows a similar pattern of boundary work, but
sometimes in the opposite direction: judges often discredit the ability of lawyers in order
to uphold their authority in front of litigants (Merry 1990; He and Ng 2013). Finally,
the lawyer-judge interaction is mainly characterized by the exchange of information and
resources, sometimes during a long period of law practice in the same locality. My study
on Chinese lawyers, for example, suggests that a symbiotic relationship is formed
through negotiated and reciprocal exchanges between lawyers and judges, which shapes
the social structure of the Chinese legal services market as a whole (Liu 2011).

Why are these complex social processes important? It is because they can help us
answer some interesting but unexplored sociolegal questions on dispute resolution. To
continue using Galanter’s essay as an example, the distinction between repeat players
and one-shotters has been firmly established in the sociolegal scholarship (Kritzer and
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Silbey 2003), but we still know little about the social process by which an actor in
litigation becomes a repeat player. It is often assumed that repeat players are parties
“who are engaged in many similar litigations over time” (Galanter 1974, 97) and,
because of this simple and static fact, they enjoy many advantages in litigation. But
what happens during those “many similar litigations over time”? How do the interac-
tions between legal and nonlegal actors transform in this process? A one-shotter may
find her interactions with legal professionals full of confusions and disappointments
because of the boundary work of lawyers and judges (Ewick and Silbey 1998). However,
as this person experiences litigations repeatedly, the social boundaries between her and
judges/lawyers would become less rigid and their interactions would gradually shift
toward exchange or competitive cooperation. It is precisely through this transition that
this one-shotter eventually becomes a repeat player.

Therefore, studying the various patterns of social interaction in litigation has the
potential of changing the “haves/have-nots” distinction from a static typology to a
dynamic process. By doing so, we can learn much about the social construction of repeat
players as well as the sources of their advantages. Similarly, such a processual perspective
can also help us understand how judges and lawyers gain their expertise and respective
jurisdictions in the triad of litigation through competitive cooperation, boundary work,
exchange, and other social processes. A full-fledged processual analysis of litigation
patterns is beyond the scope of this article, but I hope to have demonstrated its
feasibility and potential in future research.

Besides the legislative and judicial niches, the powerless approach can also be
applied to study other niches in the social space of law, such as criminal justice or the
legal services market. My research on China provides an empirical example of how the
two processes of boundary work and exchange produce the legal services market’s
fragmented social structure (Liu 2008, 2011). More recently, I have expanded this
analytical framework into a processual theory by adding two other social processes,
diagnostic struggle and migration, to account for the legal profession’s expertise and
mobility. This processual framework explains not only the development of legal pro-
fessions in various national contexts, but also the relationship between lawyers and
globalization.

Finally, in the criminal justice niche, the division of labor among police officers,
prosecutors, and judges is structured by the procedural sequence of criminal investiga-
tion, prosecution, and trial. The formal structure of this sequence varies between
Continental and Anglo-American legal systems, but the social processes that constitute
the relations among the three legal actors are similar. In comparison to the competitive
cooperation between lawyers on the two sides of civil litigation, interaction among
judges, prosecutors, and police officers in criminal justice is better characterized as
coordination, a social process by which actors with different interests and resources
organize together to achieve the same goal. Informal coordination among police offi-
cers, prosecutors, and judges is prevalent in the criminal process (Feeley [1979] 1992).
In some countries, such as China, there are even formal institutions (e.g., the adjudi-
cation committee) responsible for coordinating the three judicial and law enforcement
agencies in important and difficult cases (He 2012; Li 2012). Defense lawyers, in
contrast, are often marginalized in the criminal justice system, particularly in Conti-
nental law countries (Hodgson 2005; McConville 2011). Their interaction with police
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officers or prosecutors is more competitive and sometimes even confrontational. It is
through these social processes that actors in the criminal justice niche are located in
their respective sociological jurisdictions in the workplace, which are more or less
different from their legal jurisdictions in criminal procedural laws.

The identification of a number of social processes that both characterize the micro
interaction between legal actors and shape the macro structure of the legal system is
only the initial step in theorizing law as social process. The next step is to explain the
temporality of those processes and their structural effects. Historical sociologist William
H. Sewell, Jr. (1996) distinguishes three types of temporality: teleological, experimen-
tal, and eventful. Among the three, teleological and experimental temporalities assume
either causal homogeneity or causal independence through time, whereas eventful
temporality “assumes that social relations are characterized by path dependency, tem-
porally heterogeneous causalities, and global contingency” (Sewell 1996, 264). In the
conceptualization of eventful temporality, social life is composed of “countless happen-
ings or encounters in which persons and groups of persons engage in social action” and
events are defined as “that relatively rare subclass of happenings that significantly
transform structures” (Sewell 1996, 262).

The powerless approach that I propose here embraces the eventful view of tem-
porality because the social processes that produce law’s social structures are not univer-
sal causal mechanisms, but contingent and path-dependent concepts that transcend the
“general linear reality” (Abbott 2001, 37). To study law’s social forms is to discover
structural and processual patterns in the legal system, not to build an autopoietic system
or a teleological path. All the abstract social processes identified above must be situated
in the temporality of social life, constructed and transformed by the events happening
in everyday legal practice. Such events can be as micro as an individual lawyer’s defense
of her client in court or as macro as the breakdown of the entire legal system of a country
during political change (Markovits 1992), but all of them have transformative capaci-
ties for shaping law’s formal structures.

Let me use the example of lawyers’ mobility to illustrate how eventful temporality
plays out in empirical sociolegal research. In existing scholarship, the mobility of
lawyers is mostly considered an issue of status attainment, such as the partnership
tournament in law firms (Galanter and Palay 1991) or the more recent in-house counsel
movement (Nelson and Nielsen 2000; Wilkins 2012). Few studies adopt a processual
perspective to examine how and why lawyers move across geographic locations and
institutional contexts. One reason for this research vacuum is the lack of analytical
tools for explaining the temporality of lawyers’ spatial and hierarchical movements.
Social scientists’ intellectual preference for universal structural patterns often under-
mines the discovery of contingent events that trigger or transform the processes of
mobility in the legal profession.

In a recent article, Liu, Liang, and Michelson (2014) use the case of Chinese
migrant lawyers to develop a spatial mobility framework for explaining the social
process of lawyer migration. They argue that migration is both a structured and a
structuring process: on the one hand, lawyer migration is generated by the structural
inequalities in the geographical or social space of the legal profession; on the other
hand, the spatial mobility of individual lawyers has the potential of producing or
reinforcing the profession’s macro social structure. For the case of Chinese lawyers,
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large-scale migration to a few urban centers occurred in the early to mid-2000s due to
both income inequalities across the country and a triggering event of professional
regulation, namely, the abolition of local restrictions on lawyer migration by the
Administrative License Law. After a large number of migrant lawyers had rushed to
metropolises such as Beijing and Shanghai, many of them were stuck in the bottom of
the bar, yet the success stories of notable migrant lawyers have drawn more followers
from the provinces and made lawyer migration a more or less self-perpetuating process.

Although this case study is only a preliminary step in developing a processual
theory of lawyers’ mobility, it suggests two key theoretical points. First, the substances
of law, such as income inequalities in the legal profession, can generate social processes
such as lawyer migration, but they are insufficient for explaining the temporality of
those processes. Second, the processual form of lawyer migration is shaped by numerous
events, including both macro events such as national legislative changes and micro
events such as individual lawyers’ assimilation into, or attrition from, an urban bar.
These events are neither causally connected nor statistically predictable, but contin-
gent on the particular social contexts in which lawyer migration, or other social
processes of law, takes place. In other words, to study the processual forms of law is not
to construct a stage model or a lifecycle (Abbott 1995), but to discover the contextual
dynamics of particular legal systems.

The difference between this eventful temporality perspective and existing
sociolegal scholarship can be illustrated by comparing it with two theories discussed
above, namely, transformation of disputes (Felstiner, Abel, and Sarat 1980–1981) and
recursivity of legal change (Halliday and Carruthers 2007; Halliday 2009; Liu and
Halliday 2009). The naming, blaming, claiming framework is essentially a stage
model, in which the transformation of disputes occurs step by step following a fixed
sequence and leading to a dispute pyramid. Recursivity theory resembles a life-cycle
model, in which legal change happens in a cyclical pattern characterized by four
universal mechanisms. However, if we adopted the perspective of eventful temporal-
ity, the process of legal change would consist of a series of events such as a legislative
meeting, a presidential speech, or a public protest, all of which have the potential of
generating or transforming the recursivity of lawmaking. Diagnostic struggles, the
basic social process in legislation, must be situated in those events in order to under-
stand their processual dynamics. By the same token, the transformation of disputes
consists of not only the “subjects and agents of transformation” that Felstiner, Abel,
and Sarat (1980–1981, 639) identify, but many contingent events that constitute the
contexts and turning points for the working of abstract social forms such as naming,
blaming, and claiming.

In sum, all the social processes identified above, such as competitive cooperation,
boundary work, exchange, or coordination, must be situated in the sequence of con-
tingent events to produce the macro structures of law. This is to say, the social space of
law cannot be properly theorized without understanding its temporality. Temporality
contextualizes social processes, gives them a formal shape (e.g., a sequence or a cycle),
and links them to the legal system’s macro social structures. The social forms of law,
therefore, have both a spatial dimension and a temporal one. To study these two
dimensions is to recognize that all the substances of law, such as power, inequality,
rights, and justice, are ultimately bound by space and time.

LAW & SOCIAL INQUIRY2020 LAW & SOCIAL INQUIRY



CONCLUSION

It is hard to imagine a legal system without power. It is possible, however, to
construct a sociological theory of law without power. In this article, I have critically
reviewed the rise and dominance of the power/inequality approach in law and society
research and presented some preliminary thoughts on the possibility of developing a
powerless approach to the sociology of law. This powerless approach is based on a
sociological distinction between the forms and substances of law and it seeks to under-
stand the legal system by examining its social forms, namely, the social structures and
social processes that constitute its spatial outlook and temporality.

The powerless approach fully acknowledges the importance of power and other
substantive issues in the legal system, such as freedom, equality, justice, human rights, and
so on. But it argues that these substantive concerns should not become the overwhelm-
ingly dominant approach of studying law from the lens of social science. All social science
theories create blind spots and it is precisely in the blind spots of one perspective that
alternative perspectives emerge and transform the theoretical landscape of a research
field. What is the shape of a legal system? How do the structures of legal institutions
emerge and transform over time? How are the social processes of law embedded in
historically contingent events? Many such interesting and fundamental questions con-
cerning law’s social forms need to be asked in future law and society research and to
answer them may require a more or less different set of discourses and analytical tools than
those with which contemporary law and society researchers are familiar.

Following Georg Simmel and the Chicago School of sociology, I have conceptu-
alized the legal system as a social space with niches and jurisdictions, constituted and
transformed by temporally contextualized social processes. Although this is only the
crude prototype of a full-fledged theory, the discussions in the previous pages have been
oriented toward a spatial theory of law that sticks to the “law in action” tradition but
breaks away from the critical perspective of legal realism. Yet this new spatial theory is
also different from Donald Black’s (1976, 1993) social geometry of law because it
incorporates both actors and temporality into its framework but does not seek to
develop a “pure sociology” that “meets the highest standard of science” (Black 2002,
104). Arguably, this is a radical departure from the conventional wisdoms in the field,
yet my ultimate goal is not to construct another abstract sociological theory of law, but
to establish the theoretical scaffolding for understanding empirically the legal system’s
formal shape and how it changes over time.

For decades, law and society research has been dominated by US-centric scholar-
ship originating from the progressive social movements of the 1960s, which makes
power and inequality the central concerns of the field. As sociolegal scholarship
becomes more international, however, the mismatch between the dominant power/
inequality approach and the empirical realities of non-US social contexts is increasingly
salient. The powerless approach emphasizes contexts and temporality, but its intellec-
tual foundation is less contingent on the exceptional history of US law and society.
Instead, it is an open invitation for sociolegal scholars across the world to study the
formal shape of law from their own cultural and historical contexts. With a lineage from
classical and contemporary social theories, a global orientation, and, hopefully, some
interest from the law and society community, the powerless approach can be powerful.
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